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Have you ever heard alawyer or judge say, “At least 95%or more of al cases settle?” Well, they were

wrong! 1 Although it is probably true that less than 5% of civil cases end with atrial verdict, it isincorrect
to assume the inverse—that the remaining 95% settle.
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Conflict Resolution, The University of Hawaii’s William S. Richardson School of Law, and many people, including Cliff
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1 Almost all the literature that explores settlements has found that settlement rates vary depending upon the type of
case (tort, contract, civil rights, etc.). Except for tort cases, none of the settlement rates exceed 60%, and even torts do not
exceed 90%. Although researchers have long demonstrated that 95% of cases do not settle, lawyers, judges, and many
academics continue to get it wrong. A recent Westlaw search in the journals and law reviews database found 656 citations
to the phrase “most cases settle.” Search conducted Aug. 18, 2012. A Westlaw search found three articles that said “97%
of cases settle,” two articles that said “96% of cases settle,” twenty articles that said 95% of cases settle and fifty-three
articlesthat said “90% of cases settle.” One article even said “99 & 44/100 percent of cases settle.”

Perhaps we need more conversations between researchers and members of the bar. See DONALD HARRISET AL.,
COMPENSATION AND SUPPORT FOR ILLNESS AND INJURY 93 (1984); H. LAURENCE R0OSS, SETTLED OUT OF COURT: THE
SOCIAL PROCESS OF INSURANCE CLAIMS ADJUSTMENT 179 (1980) (this classic study suggested a very high settlement rate
for torts); D. TRUBEK, J. GROSSMAN, W. FELSTINER, H. KRITZER& A. SARAT, CIVIL LITIGATION RESEARCH PROJECT: FINAL
REPORT (1983); Kevin M. Clermont, Litigation Realities Redux, 84 NOTRE DAME L. Rev. 1919 (2009); Kevin M.
Clermont & Stewart J. Schwab, Employment Discrimination Plaintiffsin Federal Court: From Bad to Worse?, 3HARv. L.
& PoL’y REv. 1033 (2009); Theodore Eisenberg & Charlotte Lanvers, What | s the Settlement Rate and Why Should We
Care, 6 J. EMPIRICAL LEGAL STuD. 111 (2009); Marc Gaanter, The Vanishing Trial: An Examination of Trials and
Related Mattersin Federal and State Courts, 1 J. EMPIRICAL LEGAL STuD. 459 (2004); Marc Galanter & Mia Cahill, Most
Cases Settler Judicial Promotion and Regulation of Settlements, 46 STANFORD L. Rev. 1339 (1994); Dwight Golann,
Dropped Medical Malpractice Claims: Their Surprising Freguency, Apparent Causes, and Potential Remedies, 30
HEALTH AFF. 1343 (2011); Samuel Gross & Kent Syverud, Getting to No: A Study of Settlement Negotiations and the
Salection of Cases for Trial, 90 MICH. L. Rev. 319 (1991); Samuel Gross & Kent Syverud, Don't Try: Civil Jury Verdicts
in a System Geared to Settlement, 44 UCLA L. Rev. 1, 51 (1996); Gillian K. Hadfield, Where Have All the Trials Gone?
Settlements, Nontrial Adjudications, and Satistical Artifacts in the Changing Disposition of Federal Civil Cases, 1 J.
EMPIRICAL LEGAL StuD. 705 (2004); Milton Heumann& Jonathan M. Hyman, Negotiation Methods and Litigation
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How many cases do settle? How are they settled? What happens to most cases as they go through the
civil litigation system? How much pretrial discovery takes place? How often are cases resolved by a
default judgment or a court ruling on a dispositive motion? Could a settlement have been negotiated
earlier, and if so, what would have been the best way to discuss settlement? Does a lawyer’ s training have
an impact on the lawyer's effectiveness in settlement negotiations? What other factors influence
settlement?

This article begins to answer the above questions and also reports on civil litigation and settlement in
the Circuit Courts?of Hawaii in 2007 and compares that 2007 data to what was happening eleven years
earlier in those same courts when we completed a similar study.3During our two studies, we analyzed
over 4,000 docket sheets and surveyed 500 lawyers.4 The resulting data and our analysis can help
lawyers, courts, and parties to better understand and plan for what happens to cases as they move through
court systems. In addition to the data for our two study years, in this article we a so review long-term data
about the case filings and trial rates of the past fifty yearsin Hawaii and the federal courts.

Public statistics about civil law suitsin almost every jurisdiction in the United States are very limited.
Most judicial systems simply report the number of cases filed, terminated, tried, and pending.® Few, if

Settlement Methods in New Jersey: You Can't Always Get What You Want, 12 OHIO ST. J. oN Disp. RESOL. 253 (1997);
Jason Scott Johnston & Joel Waldfogel, Does Repeat Play Elicit Cooperation? Evidence from Federal Civil Litigation, 31
J. LEGAL STUD.39, 40 (2002) Jay. P. Kesan & Gwendolyn G. Ball, How Are Patent Cases Resolved? An Empirical
Examination of the Adjudication and Settlement of Patent Disputes, 84 WASH. U. L. Rev. 237 (2006);Daniel P. Kessler &
Daniel L. Rubinfeld, Empirical Sudy of the Civil Justice System, in 1 HANDBOOK OF LAW & EcoNomIcs 381-83 (A.
Mitchell Polinsky& Steven Shavell eds., 2007); Randall A. Kiser, Martin A. Asher & Blakeley B. McShane, Let’s Not
Make a Deal: An Empirical Sudy of Decision Making in Unsuccessful Settlement Negotiations, 5 J. EMPIRICAL LEGAL
Stub. 551 (2008); MinnaJ. Kotkin, Outing Outcomes. An Empirical Study of Confidential Employment Discrimination
Settlements, 64 WASH. & LEE L. Rev. 111 (2007); Robert Moog, Piercing the Veil of Satewide Data: The Case of
Vanishing Trialsin North Carolina, 6 J. EMPIRICAL LEGAL STUD. 147 (2009); Frank E.A. Sander, The Obsession with
Settlement Rates, 11 NEGOTIATION J. 329, 331 (1995); Stewart J. Schwab & Theodore Eisenberg, Explaining
Constitutional Tort Litigation: The Influence of the Attorney Fees Statute and the Gover nment as Defendant, 73 CORNELL
L. Rev. 719 (1988); W. Kip Viscusi, Product and Occupational Liability, 5 J. ECON. PERSPECTIVES 71, 84 (1991); Carl
Baar, The Myth of Settlement (1999) (unpublished paper prepared for the Annual Meeting of the Law and Society
Association, available at http://siteresourc es.worldbank.org/INTLAWJU STINST/Resources/M ythof Settlement. pdf).

2 Circuit courts in Hawaii have excl usive jurisdiction in civil cases where the contested amount exceeds $25,000 and
in probate and guardianship cases. Circuit courts share concurrent jurisdiction with district courtsin civil, non-jury cases
in which the amountsin controversy are between $10,000 and $25,000. The circuit courts also have jurisdiction over
mechanics' liens and misdemeanor violations transferred from the district courts for jury trials. Circuit Courts, HAWAI'|
STATE JUDICIARY, http://www.courts.state.hi.us/courts/circuit/circuit_courts.html (last visited Jan. 21, 2013).

3 John Barkai, Elizabeth Kent& Pamela Martin, Settling Civil Lawsuits in the Hawaii Circuit Courts, 10 HAw. BAR J.
73 (2006), available athttp://www.courts.state.hi.us/docs/HSB/HSBAarticle_SettlingLawsuitsinHI.pdf and
http://papers.ssrn.conV/sol 3/papers.cfm?abstract_id=1435047. For afive page summary of this 1996 study, see John Barkai,
Elizabeth Kent & Pamela Martin, A Profile of Settlement, 42 Ct1. Rev.34 (2006), available
athttp://papers.ssrn.com/sol 3/papers.cfm?ab stract_id=1434793,
http://digital commons.unl.edu/cgi/viewcontent.cgi?article=1024& co ntext=ajacourtreview, and
http://aja.ncsc.dni.us/courtrv/cr42-3and4/CR42-3Barkai Kent Martin.pdf.

4 Our samples of docket sheets represented 13% of the total number of cases filed during 2007, and 42% in 1996.

5 See THE JUDICIARY: STATE OF HAWAI'1, 2011 ANNUAL REPORT STATISTICAL SUPPLEMENT (2011), available at
http://www.courts.state.hi.us/docs/news_and_reports _docs/annual_reports/Jud_Statistical_Sup_2011.pdf.
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any, courts report settlements. However, a better understanding of settlements can help court systems
more effectively administer justice and assist lawyers and parties as they negotiate and consider whether
to accept a settlement offer.

Our primary purpose in the 1996 and the 2007 studies, therefore, was to provide accurate empirical
data about settlements and to discover other information about civil litigation that might be helpful to
lawyers, parties, and courts. For example, we wanted to learn how many cases actually did settle and what
happened to the rest of the cases that did not settle or terminate with atrial. We aso wanted to know if all
types of cases settled at the same rate, when in the litigation process the cases settled, whether the lawyers
were satisfied with their settlements, the length of time cases remained open, and the type and amount of
pretrial discovery which occurred. We aso wanted to compile baseline statistics about litigation and
settlement. Doing studies in both 1996 and 2007 allowed us to make comparisons and observe trends.

After our first large study in 1996, we undertook the second, smaller, comparative study more than a
decade later to see if the patterns of litigation and settlement were consistent over time, eval uate whether
the use of ADR during the intervening decade changed, assess trends in the disposition of civil cases, and
seek the perceptions of lawyers about settlement. We also wanted to assess whether technologica
changes, such as e-mail and the internet, had an impact on the settlement process and litigation.

M ethodology

Both of our studies used similar data sets— (1) docket sheets from terminated cases, and (2) surveys sent
to asample of lawyers who represented clients in those cases.

In the 1996 study, docket sheet data was extracted from all 3,183 cases that terminated in al Hawaii
Circuit Courts during the six-month period between April and September 1996.60ur sample represented
42% of the cases filed during that calendar year. Docket sheets for all terminated cases were collected and
sorted by circuit and type of case.”The cases were then coded for information such as the type of case, the
circuit in which it was filed, and the length of time the case was open. The study also recorded significant
milestones such as discovery requests and other filings.8The case specific information was entered into a

6 The sample of terminated cases for the 1996 study straddled two fiscal years. Approximately 7,400 civil cases were
filed in the Circuit Courtsin Hawaii during fiscal year 1995-1996, and 7,600 civil cases were filed during fiscal year 1996-
1997. See THE JUDICIARY: STATE OF HAWAI’ I, ANNUAL REPORT: JULY 1, 1995 TO JUNE 30, 1996 (1996); THE JUDICIARY:
STATE OF HAWAI'I, ANNUAL REPORT: JULY 1, 1996 TO JUNE 30, 1997 (1997). The number of all civil cases used in our
1996 study is the average of those two fiscal years. There were more than twice as many cases filed in 1996 as there were
in 2007. In fact, there were almost as many foreclosure cases filed in 1996 (3,623) as there were in the total civil docket in
2007 (3,582).

7 Inall, there were sixteen categories of cases in our sample: assault and battery, agency appeal, contract,
condemnation, construction defects, declaratory judgment, foreclosure, foreclosure of agreements of sale, jury demand
fromdistrict court, legal malpractice, medical malpractice, motor vehicle tort, non-vehicle tort, products liability, and a
genera category called “other.”

8 Specifically, the following information was coded: civil file number and circuit, case type, start date, termination
date, how the case was terminated [default judgment; dismissed for inaction; dismissed by motion; notice of dismissal
with prejudice; notice of dismissal without prejudice; stipulation for dismissal; and acceptance of non-binding arbitration
award], the date the case was returned to litigation from the court’s non-binding arbitration program; trial verdict;
stipulated judgment; number of noticed written and oral depositions, number of certificates of service filed for requests for
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database and analyzed. Ultimately, the docket sheets were of minimal assistance in determining if, how,
and under what conditions cases settled.

The second data set for the 1996 study was data extracted from 412 surveys (“the lawyer
surveys’returned from lawyers who represented parties in some of those terminated cases. Analysis focused
on the tort and contract cases because tort and contract cases were of the most interest both in Hawaii and
nationally.® Additionally, the high percentage of foreclosure cases in our data set in the year of our study
was atypical and reflected the effect of an unusual economic recession in Hawaii.

In the 2007 study, the docket sheet data was derived from over 450 cases randomly selected, using every
fifth docket sheet of the circuit court cases that terminated between January 1 and June 30, 2007. Once this
group of cases was selected, surveys were sent to a random sample of lawyers who represented clients in
tort and contract cases among our data set. Cases to be surveyed first were selected randomly, and then
we did some modification to allow representation from al circuits in the State and to avoid excessive,
multiple surveying of the same lawyers. Ultimately, we had seventy-one useable surveys. The docket
sheet sample size for the second study was approximately one-seventh (1/7th) the size of the docket sheet
sample for the first study. We also used the Hawaii Judiciary’ s statistical reportsin both our studies.10

An Overview of the Hawaii Circuit Court Civil Docket—A Static L ook at the Docket

As shown in Chart 1 below, in 2007 the Circuit Court civil docket was comprised of three mgjor
categories of cases: 39% tort cases, 20% contract cases, and 41% “other” 11[sic] cases.1?

interrogatories or production of documents; filing of a pretrial statement; filing of a settlement conference statement or the
holding of a settlement conference; and the total amount of time the case was open.

9 See reports found at Civil Cases, BUREAU OF JUSTICE STATISTICS, U.S. DEP' T OF JUSTICE,
http://www.bjs.gov/index.cfm?ty=tp& tid=45 (last visited Dec. 21, 2013); NATIONAL CENTER FOR STATE COURTS,
http://www.courtstatistics.org (last visited Feb. 16, 2013).

10 For the most current report, see THE JUDICIARY: STATE OF HAWAI'I, 2011 ANNUAL REPORT (2011),available
athttp://www.courts.state.hi.us/docs/news_and_reports_docs/annual_reports/Jud_Annual_Report_2011.pdf(Jan. 21, 2013).

11 The published court statistics available in the Judiciary’s Annual Statistical Reports list four major types of cases:
contract; personal injury, property damage, or both, motor vehicle; personal injury or property damage or both, non-motor
vehicle; condemnation, and other civil action. The official court statistics also list two other types of cases—district court
transfers and condemnation. Because they are typically less than 1% each of the annual caseload, we included transfers
and condemnation cases within “other” cases for purposes of our studies.

12 »Other” casesinclude: agency appeal, condemnation, construction defects, declaratory judgment, foreclosure,
foreclosure of agreements of sale, jury demand from district court, and the judiciary’s general category of “other.”
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Chart 1 —Hawaii Circuit Court Civil Docket 2007

As shown in Table 1 below, the distribution of cases in the civil docket was quite similar in 1996 and
2007, at least in percentage terms—contracts were about 20% of the docket, torts were in the30% range,
and “other” were in the 40% range. The size of the docket, however, was larger in 1996 than in 2007, and
the percentages of the various types of cases fluctuated significantly within the decade between the study
periods and over the last thirty years.

Table 1 Percent / Number of Types of Civil Cases Filed
2007 1996
Tort 39% 31%
Contract 20% 21%
“Other” 41% 48%
Total civil cases
filed for the year 3,582 7,516

A Comment on Foreclosur e Cases

Although court statistics available to the public do not report foreclosure cases as a separate category
of civil cases13in the 1996 study we reported foreclosure cases as a separate category because, during

13 The way civil cases are reported in the Judiciary statistical reports has not changed much since Hawaii became a
state in 1959. In the 1960 annual report, cases were simply noted in large, general categories of civil and criminal. By
1964, civil actions were reported in six categories—contract, personal injury, property damage (both personal injury and
property damage), condemnation, and “other.” The personal injury, property damage, and both personal injury and
property damage categories were broken down into two categories - motor vehicle and “other.” Now, many years | ater,
the reports still ook almost exactly the same except that the category called “personal injury, property damage, or both”
are broken out into two categories—" motor vehicle” and “non-motor vehicle’—and in addition there is a category for
district court transfers. So agpart from a formatting change and the addition of district court transfers, the reporting has
remained largely consistent for over forty-five years. The most current Annual Reports are available on the web at:
http://www.courts.state.hi.us/ news_and_reports/reports/reports.html (Jan. 21, 2013). The Annual Reports, which provide
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that difficult economic time, 31% of the total civil docket were foreclosure cases.14 In contrast, in 2007,
only 5% of the docket was foreclosure cases.1> Therefore, in some tables within this article, we report
“other” casesin two ways—with and without foreclosure cases.

Table 1A Forecl osure Cases as a Percent of the Total Civil Docket
2007 1996
Forecl osures 5% 31%

Foreclosure cases are different from other civil cases in terms of settlement rates, amount of pretrial
discovery, and in other ways. Therefore, generalizations about “all” cases from the 1996 study are greatly
impacted by the fact that amost one-third of the cases in 1996 were foreclosure cases.

The Size of the Civil Docket—A Dynamic L ook at the Docket

Chart 2 below shows the size of the civil docket in Hawaii from 1960 through 2011.

Hawaii All Circuit Court Civil Filings 1960-2011
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Chart 2

This chart shows that although the size of the civil docket steadily increased in the first twenty-three
years after Hawaii became a state in 1959, since the early 1980s the docket size has cycled through

dataon al civil filings for Hawaii courts from 1960 until the present, are on file with the authors and available upon
request.

14 The Hawaii Judiciary provided the information about foreclosure cases to us for our study.

15 |n our 2007 sample of the docket, there were twenty-three foreclosure cases, twelve declaratory judgments, nine
partition/quiet titles, and seven injunction cases. It should be noted that there was a change in the foreclosure law and in
2007; the general trend wasto file non-judicial foreclosure cases. At the time this article was written, the number of
judicial foreclosure filings had risen dramatically.
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increases and decreases. Although one might expect total civil filings to steadily increase as Hawaii’s
population did,16 the number of total civil filings fluctuated significantly over the years, and the chart of
total civil filings has definite peaks and valleys. Compared to other states, however, Hawaii has a low
number of case filings on a per capita basis.1’

Over the past thirty-five years, total civil filings have ranged from a high of over 8,900 in 1983 to a
low of approximately 3,400 in 2006. Just within the decade between our two studies, total civil filings
ranged from a high of over 8,000 in 1998 to a low of barely 3,400 in 2006. Interestingly, the number of
total civil filingsin the early 1970s and the mid-2000s were quite similar.

Although we did not realize it at the time of our studies, as shown by Chart 2 above, by coincidence
our two studies were conducted in two years when Hawaii had a near-record high (in 1996) and a near-
record low (in 2007) number of civil filings.18 There were less than one-half the number of civil filingsin
2007 (3,582 cases) than in 1996 (7,516 cases).19The chart also shows that the 1996 study was conducted
after almost a decade of steadily increasing case filings, and the 2007 study was conducted after amost a
decade of steadily decreasing casel oads.

Even though the size of the total civil docket was drastically different in 1996 and 2007, there were
similar proportions of tort and contract cases in both studies. In 1996, there were 2.3 tort cases for every
contract case; in 2007, there were 2.5 tort cases for every contract case.

As seen in Table 2 below, for the last twenty years, the average distribution of cases in the civil
docket has been 19% contract cases, 34% tort cases, and 47%"other” cases. Furthermore, for the two
study years, the percentages of the docket looked relatively similar, even though the size of the docket
was different.

Table 2 Percentage of Casesin the Civil Docket
2007 1996 Average for
Study Year Study Year 1991 to 2011

16 Hawaii's popul ation steadily increased from about 600,000 in 1960 to over 1.3 million in 2010.THE RECORDS
ProJECT, HAWAII CENSUS RECORD INFORMATION ONLINE, http://recordsproject.com/census /hawaii.asp (last visited Jan.
21, 2013);Sate & Country QuickFacts, U.S. DEPARTMENT OF CENSUS, http://quickfacts.census.gov/gfd/ states/15000.html
(last visited Jan. 21, 2013).

17 Of the twenty-nine states with statistics reported by the National Center for State Courts, Hawaii has the lowest
reported per capita number of civil casesfiled (2,493 civil cases per 100,000 of population). The median per capitafilings
for the twenty-nine states was 5,398 per 100,000 of population. NAT' L CTR. FOR STATE COURTS, EXAMINING THE WORK OF
STATE COURTS: AN ANALYSISOF 2008 STATE COURT CASELOADS 25 (2010).

18 Dataon all civil filings for Hawaii courts from 1960 until the present is on file with the authors and available upon
request.

19 The 2007 study was done when Hawaii had the second lowest number of civil filingsin amost forty years. Only
2006 had alower number of civil filings with 3,448 civil cases filed. Although there were less than 4,000 civil casesfiled
each year between 2004 and 2007, to find another year where there were less than 4,000 cases filed requires going back to
1975. The 1996 study was done when Hawaii had one of the highest number of civil filingsin the past fifty years.
Although there were slightly more than 8,000 cases filed in 1998, to find the next year with more civil casesfiled after
1996 requires going back to 1983.
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Contracts 20% 21% 19%
Torts 39% 31% 34%
“Other” Cases 41% 48% 47%

These averages mask some wide fluctuations in the percentage of types of cases filed over the past
twenty years.20 As Chart 3 below shows, over the past forty-five years, the percentage of contract, tort,
and other cases has varied quite significantly.
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Chart 3—Variationsin Types of Civil Filings (by per centages of docket)

Chart 3 shows that there are various series of years where increases and then decreases in certain
types of cases seemed to be almost mirror images of the opposite decreases and then increases of other
types of cases. For example, between 1967 and 1975, the percentage of tort cases rose and then fell while
the percentage of “other” cases fell and then rose; between 1981 and 1992, the percentage of “other”
cases rose and then fell while the percentage of contract and tort cases fell and then rose; between 1996
and 2004, the percentage of “other” cases rose and then fell while the percentage of contract and tort
cases fell and then rose; and finally, between 2006 and 2008, the percentage of “other” cases rose while
the percentage of tort cases fell. Although we do not have an explanation for this pattern, it happened
often enough that it bears noting and may be useful for future predictions, as well as worthy of future
study.

Trials

20 | the past twenty years, contract cases filed have been as low as 9% of the docket (1993) and as high as 26%
(2010); tort cases as low as 23% (2009) and as high as 41% (1992 and 2004); “other” cases have been aslow as 31%
(1992) and as high as 63% (1999).
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Tridsarerare. Jury trials are very rare. Few cases ever go all the way to atrial verdict. As can be seen
in Chart 4 below,?'the percentage of civil cases resolved by a trial verdict in Hawaii has steadily
decreased over the past forty-five years and now hovers dightly below 2%.22
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Chart 423

In the first few years after Hawaii became a state, the tria rate was 10% or higher each year. Since
1971, that percentage has moved steadily downward from 12% to below 2%. From 1981 until 1990, the
rate was generally on a downward trend from 4%towards 2%. Since 1997, less than 2%of cases were
resolved by trial in Hawaii circuit courts every year.

For all categories of civil cases except torts, there are fewer jury trials than non-jury trials.24For
example, in 2011, only 8% of al circuit court civil trials were jury trials.25The percentage of civil cases

21 We have computed the annual trial rates since statehood in 1959, and they appear in Appendix B with other annual

statistics. The percentage of cases terminating in trial in Hawaii each year is reported in the Judiciary's Annual Statistical
Report, a statistical report that reports the number of terminated cases, pending cases, and number of trial dispositions
during the year. This chart was created from those annual reports. STATE OF HAWAII, 2011 JUDICIARY ANNUAL REPORT
SUPPLEMENT, table 7 (2011), available
athttp://www.courts.state.hi.us/docs/news_and_reports_docs/annual_reports/Jud_Statistical_Sup_2011.pdf.The most
current Annual Reports are available on the web at http://www.courts.state.hi.us/news_and_reports/reports/reports.html
(last visited Dec. 21, 2013).

22 To alarge degree, the Hawaii long-term data on trials replicate the “Vanishing Trial” phenomenon seen in the
federal courts and in some other state courts. See Hope Viner Samborn, The Vanishing Trial, 88 A.B.A. J. 24 (2002).

23 The Judiciary started to report the number of trials in 1964, but did not report them in 1965, which explains the
single dot for 1964.

24 Non-jury trials conducted and decided by ajudge without ajury are also called “bench,” “jury-waived,” or
“waiver” trials. LANGTON & THOMASH. CoHEN, CIVIL BENCH AND JURY TRIALSIN STATE COURTSL, 2 (2005), available
athttp://bjs.ojp.usdoj.gov/content/pub/pdf/cbjtsc05.pdf (90% of tort trials nationally in state court arejury trials, but only
36% of contract trialsare jury trias).

25 |n contrast, 60% of circuit court criminal trials were jury trialsin 2011. There were 107 criminal jury trials. STATE
OF HAWAII, 2011 JUDICIARY ANNUAL REPORT STATISTICAL SUPPLEMENT, table 7 (2011), available at
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terminating with a jury trial has not exceeded 1% since 1987. In fact, the percentage of civil cases
terminating with a jury trial has not exceeded one-half a percent since 1996. Hawaii has not had more
than twenty civil jury trial verdicts per year since 2002.For amost the last twenty years, the jury tria rate
for torts has dways exceeded the jury tria rate for contract cases.

As can be seen by Table 3 below, the percentage of all civil cases disposed of by tria (jury and non-
jury) in our study years was less than 2% in 2007 and less than 3% in 1996. Specific types of cases, e.g.,
contract and tort, had different trial rates. The 2007 data allowed us to calculate a 1.6% civil tria rate for
the reported fifty-one trials that year (twelve jury and thirty-nine non-jury trials)26 resulting from the
termination of 3,179 terminated civil cases.2” Table 3A below shows that the percentage of cases disposed
of by jury trial was very low in 2007—0.7% of tort cases, 0.2% of contract cases, 0.2% of “other” cases,
and 0.2% of “all” cases. In 1996 the jury tria rates were dightly higher with rates of 1% for tort cases,
0.4% for contract cases, 0.5% for “other” cases, and 0.4% for “all” cases.28

2007 1996
Table 3 Percent of Cases Percent of Cases
Disposed of Disposed of
by Tria Verdict by Tria Verdict
(Jury and Non-jury) (Jury and Non-jury)
Data Source: Hawaii Judiciary’s Annual Reports?®
Tort 1% 2%
Contracts 1% 4%
Other 2% 3%
All Cases > 2% > 3%

http://www.courts.state.hi.us/docs/ news _and_reports docs/annual_reports/Jud_Statistical_Sup_2011.pdf.

26 Of these fifty-one total (jury and non-jury) trials, there were eight contact trials, thirteen tort trials, and thirty
“other” trials.

27 Many lawyers and judges have said that the number of completed jury trials reported in the Judiciary's annual
reports seems lower than their experience. We think the reason for this is that some casesthat go to atrial verdict are
actually resolved by a settlement soon after the verdict and are recorded in the court's statistics in a non-trial termination
category. Also, data entry for atrial completed in one fiscal year may not take place until the next fiscal year, depending
on when final documents are submitted to the court.

28 The number of dispositions by civil jury trials (93) and civil non-jury trials (294) in Hawaii in 1996 were the
highest numbers in amost thirty years (see datain the appendix B).By reviewing the data for the past thirty years, we find
that the civil trial rateis decreasing, especialy for tort and contract cases. For example, while the contract case trial rate
generally has been in the 2%—-3% range over the past twenty-five years, for the past fifteen years the contract trial has been
less than 2% and sometimes less than 1%. In the past twenty-five years, the tort trial rate has varied considerably. Twenty
to twenty-five years ago, the tort trial rate was 5%—7%. However, for over twenty years, with the exception of 1995, the
tort trial rate has been 2% or less, and sometimes less than 1%. In fact, afew times, including the past two years, the tort
tria rate has been less than 1%. This Hawaii trend in trials seems to be foll owing the trend documented by some national
researchers on what has been called “The Vanishing Trial.” See Marc Galanter, The Vanishing Trial, DisP. RESOL. MAG.,
Winter 2004, at 3; see also Galanter, supra note 1.

29 We used the Judiciary’s Annual Statistical Reports for the number of cases disposed of by trial each year. The
Judiciary’s Annual Statistical Report provided the number of trials for each category of case. We calcul ated the percentage
of trials and rounded to the nearest whole number.
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Data Source: Docket Sheets for a sample of cases
Foreclosure | 0% | 1%
2007 1996
Percent of Cases Percent of Cases
rasles Disposed of Disposed of
by Jury Tria Verdict by Jury Trial Verdict

Data Source: Hawaii Judiciary’s Annua Reports
Tort 0.7% 1.0%
Contracts 0.2% 0.4%
Other 0.2% 0.5%
All Cases 0.4% 0.6%

Comparing Hawaii Civil Filings and Trial Rates with Federal Court Data: Fluctuating Filings
and Vanishing Trials

Although accurate empirical data about settlement rates do not exist and therefore information about
settlement is mainly anecdotal, the information about case filings and terminations is available. The
patterns of filings and trial rates for Hawaii civil cases are similar to the patterns for federal courts.

Over 100 million lawsuits are filed in the United States each year. More precisaly, in 2010 (the last
year for which complete statistics are available), approximately 106 million cases were filed in state and
federa courts in the United States.39The vast mgjority of court filings in the United States are in state
courts, not federa courts. There were about 2 million casesin federal court—approximately 300,000 civil
cases, amost 100,000 criminal defendants (federal courts report defendants, not cases), over 1.5 million
bankruptcy cases, and other categories of post-conviction supervision and pretrial supervision3l—and 104
million cases filed in state courts—including approximately 56 million traffic cases, 21 million criminal
cases, 20million civil cases, 6 million domestic cases, and 2 million juvenile cases. Generally, less than
3% of state civil cases reach a trial verdict, and less than 1% of all civil dispositions are jury trials,3?

30 The State Court statistics are from NAT’ L CENT. FOR STATE COURTS, EXAMINING THE WORK OF STATE COURTS; AN
ANALYSIS OF 2010 STATE COURT CASELOADS (2012), available athttp://www.courtstatistics.org/Other-
Pages/CSP2010.aspx(last visited Feb. 16, 2013). The federal court data are from the statistical report on the federal courts.
Judicial Business of the United States Courts: Judicial Caseload Indicators, U.S. COURTS,
http://www.uscourts.gov/Viewer.aspx?doc=/uscourts/ Stati sti cs/Federal Judi cial Casel oadStati stics/2011/front/Indi catorsM ar
11.pdf (last visited Feb. 16, 2013). The trial rate for the over 300,000 terminated federal court civil cases was 1.1%.

31lsee Federal District Court Workload Increasesin Fiscal Year 2011, U.S. CourTs (Mar. 13, 2012),
http://www.uscourts.gov/News/NewsView/12-
0313/Federal_District_Court_Workload_Increases in_Fiscal_Year_2011.aspx; Satistical Tables for the Federal Judiciary,
U.S. CouRTS (June 30, 2011), http://www.us courts.gov/Stati stics/Stati stical Tabl esFor TheFederal Judiciary/June2011.aspx.

32 See NAT’ L CENT. FOR STATE COURTS, EXAMINING THE WORK OF STATE COURTS, 200322 (2004), available at
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail & iid=3981.
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although rates of non-jury trials can vary significantly across states.33 Therefore, up to 97% of cases are
resolved by means other than by trial, but of course not all of those 97%aresettled.

In the years between our two studies, Professor Marc Galanter published an article entitled “The
Vanishing Trial.”34In that article Galanter statistically demonstrated that in the federal courts, over a
period of forty years (1962-2002), federa civil filings3® increased “by a factor of five” (going from
approximately 50,000 to 258,000), while the absolute number of trials decreased 20%. Because the
number of trials decreased as the number of filings increased, the result was a dramatic decrease in the
percentage of cases that went to trial. Trial dispositions fell from 12% in 1963 to less than 2% in
2002.36Galanter’s research related to fluctuations in civil filings and trial rates in federal courts were
similar to the information about Hawaii courts until 1998.

We supplemented Galanter’s data about federal court civil filings and trial rates, which only went up
to 2002,with more recent data about the federal courts for the last decade to give us two data sets—
Hawaii and the federal courts. Thus Chart 5 shows data for each court for over fifty years, from the early
1960s through 2011.37Although Galanter's research reported that federal civil filings nationwide had
increased by a “factor of five” in over forty years (1962-2002), in fact, the factor of five increase
happened in only a little more than twenty years (1962—-1985) and thereafter remained relatively stable. In
fact, between 1985 and 2005, in only one year were federal civil filings higher than the 1985 number of
filings.

Chart 5 aso shows that the patterns for Hawaii and federa courts civil filings are smilar (at least for
the first forty years) showing a steady growth for twenty years after 1960, followed by a leveling off for
the next twenty years. Since 1998, federd filings have had some ups and downs but were largely constant.
However, since 1998, Hawaii cases showed a significant decrease for nine years, and then filings started
to rise again. Since 2007, federal civil filings increased 7,000 to 10,000 cases (2% to 4%) per year. Since
2004 Hawaii civil filings aso increased but increased at a higher rate (3% to 19%) than federal filings
(although 2011 showed a downturn). As a point of comparison, nationally, state court filings have
steadily increased since the year 2000, and are now 28% higher than the 2000 level .38

33 |d. at 22 reports that 7% of cases were disposed of by non-jury trials in twenty-one unified and General Jurisdiction
Trial Courts, including Hawaii. However, non-jury trial rates vary significantly from Tennessee with a 17% non-jury trial
rate (seven states have non-jury tria rates of 10% or above) to Floridawith a 0.5% non-jury trial rate. Hawaii was one of
seven states with a 1% non-jury tria rate.

34 See Galanter, supra note 1. See also Galanter, The Vanishing Trial, DisP. RESOL. MAG., Winter 2004, at 3.

35 The civil filings that Galanter followed were only a minor percentage (less than 15%) of the total federal civil
docket. Consistently, the highest percentage of filingsin the federal docket is bankruptcy cases, which can be up to 75% of
filings.

36 Galanter, supra note 1, at 461, 533-34.

37 We are using the data for Hawaii terminations, not filings, but we think that gives us comparable data on trial rates.

38 See NAT’ L CENT. FOR STATE COURTS, EXAMINING THE WORK OF STATE COURTS: AN ANALYSIS OF 2009 STATE
CoURT CASELOADS 8 (2011), available at http://www.courtstatistics.org/Other-Pages/ CSP2009.aspx.
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Hawaii and Federal Civil Filings 1960-2011
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Chart 5

There is one other significant difference when comparing Hawaii with federal filings that is not
apparent when using the Galanter data for comparison. When looking at “civil” filings, Galanter used the
federa court statistics on “civil” filings, which do not include bankruptcy cases. Bankruptcy cases, at
times, comprise three-quarters of the federal caseload (these cases tend to fluctuate with the economic
climate). For example, in 1997, near the time of our first study, there were almost 1,500,000 bankruptcy
cases filed in federal court.39 In contrast, in 2007, there were 800,000 bankruptcy filings.4° However, by
2010, federal bankruptcy filings were again over 1,500,000 per year. Hawaii civil filings include
foreclosure cases, another type of case that varies with the economic conditions. At the time of our first
study in 1996, 31% of the civil docket was foreclosure cases, but in 2007 only 5% of the docket was
foreclosure cases. Currently, foreclosure cases are again a large component of the civil docket in
Hawaii.#1

“Vanishing Trials” in Hawaii Too

One of the most frequently reported findings from Galanter’s “vanishing trials’ research was that the
trial rate dramatically decreased in federal courts (from 12% in 1963 to less than 2% in 2002) in the forty-

39 OFFICE OF HUMAN RES. AND STATISTICS, STATISTICS DIVISION, FEDERAL JUDICIAL CASELOAD: RECENT TRENDS 14
(2001), available at http (last visited Feb. 2, 2013).
40 Federal District Court Workload Increasesin Fiscal Year 2011, supra note 31.

41 Of the 7,013 civil casesfiled in 2012, 4,138 were foreclosure cases—59% of the docket. Foreclosure cases are now
the largest component of the civil docket. See THE JUDICIARY: STATE OF HAWAII, 2012 JUDICIARY ANNUAL REPORT
STATISTICAL SUPPLEMENT, table 7 (2012), available at http://www.courts.state.hi.us/docs/news
and_reports_docs/annual_reports/Jud_Statistical_Sup_2012.pdf.
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plus years from 1960 until 2002.42We reviewed Galanter's research, supplemented it by finding the
federal tria rate through 2011, and then compared the Hawaii and federal trial rates.

The trial“3rates for Hawaii and the federal courts from 1962 until 2011 are shown in Chart 6 below.
The comparisons between the Hawaii and federa court patterns are even more similar for trial rates than
they were for total filings. Both court systems started out with trial rates of over 10% and then saw those
rates continuously decrease to where thetrial ratesin both systems now hover near 2%.

Hawaii courts obviousy had their own “vanishing trials’ experience. Chart 6 shows that after
averaging a 20% trial rate from 1966-1968, the tria rate in Hawaii decreased, and since 1997, the trial
rate has been less than 2% each year. Although not shown in Chart 6, the jury trial rate in Hawaii has
been 1% or less for every year since 1984. Although people have asked, “Where have dl the trials
gone?,”44 we do not attempt to answer that question in this article.

Hawaii and Federal Trial Rates in Percentages 1962-2011
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Chart 6
Discer ning Settlementsfrom Dispositions

Settlements were the focus of our study. Although “settlement” might sound like a clear, simple
concept, there is no judicia definition uniformly used by the courts for what is a “settlement.” °Those

42 Since 1984, total federa civil filings have remained relatively constant, but the federal trial rate has continued to
steadily decrease from 5% to 2%.

43 Hawaii and the federal courts use slightly different measures for determining what isa“trial.” The federal courts
include every case that beginstrial asa“trial.” Hawaii courts, on the other hand, only count completed trials as “trials” and
have a separate category in its statistics for trials not completed.

445ee Hadfield, supra note 1.
45 For the purpose of this study, we used the definition of settlement as defined in the Dictionary of Conflict
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who previoudy studied settlements used varying definitions when they computed their settlement
rates.46Settlement rates may differ because of which types of dispositions are counted as a settlement, and
which cases are counted as having terminated.4’For example, if default judgments and abandonment of
claims (giving up and not proceeding with the lawsuit for any reason) are counted as settlements, that
would increase the settlement rate (especialy for contract cases, which have many more default
judgments and abandonments than do tort cases).“8 Furthermore, previous studies have shown that
settlement rates vary by the type of case*®—in fact, some researchers talk of a “hierarchy” of settlement
rates.®0 In our study, we considered a case to be settled when it was terminated.

No matter what definition of settlement is used, the most difficult determination is deciding, based
upon the court records, whether a case settled or not. The problem is that docket sheets do not track
settlements. Instead, docket sheets list the title of the documents filed in court. To determine whether a
case settled, 1 we had to draw inferences based on the titles of the documents filed in each
case.>2Although there may be many documents filed in a case, usually only one document represents the
final termination of alawsuit.53

Resolution—an “agreement or arrangement ending a dispute.” See DOUGLAS Y ARN, DICTIONARY OF CONFLICT
RESOLUTION 392 (1999). This definition of settlement requires that the parties accept some solution and refrain from
further disputing the matter. See also Eisenberg & Lanvers, supra note 1, at 114. Similarly, there is no uniformly used
definition for what isa*“court.” In fact, there are so many definitions of what isa“court” that the National Center for State
Courts, hasto itself define what is a court in order to say how many courts there are in the United States. See NAT'L CENT.
FOR STATE COURTS, A NATIONAL PERSPECTIVE FROM THE COURT STATISTICS PROJECT: EXAMINING THE WORK OF STATE
COURTS, 2006 9 (2007).

46 See Herbert M. Kritzer, Adjudication to Settlement: Shading in the Gray, 70 JUDICATURE 161, 162-64 (1986).See
also Clermont, supra note 1, at 1053-56; Eisenberg & Lanvers, supra note 1;Galanter& Cahill, supra note 1, at 1339-40.

47 See Eisenberg & Lanvers, supra note 1, at 116.

48 See Golann, supra note 1 (a study of over 3,600 Massachusetts medical malpractice claims from 2006 to 2010 that
showed that in 46.4% of malpractice cases and 58.6% of claims against individual defendants (there were 1.72 defendants
per claim), the plaintiffs eventually dropped the case or claim without adecision or recovery). See also Baar, supra note 1.
Based upon a study of civil casesin Toronto, Canadafrom 1973 to 1994, the study found that settlement is only one of
three major outcomes other than trial. The other major non-trial outcomes are default and abandonment. Both default and
abandonment (also called “no disposition™) each occurred more often than settlement.

49 5ee CAROL J. DEFRANCES& STEVEN K. SMITH, CONTRACT CASES IN LARGE COUNTIES; CIVIL JUSTICE SURVEY OF
STATE COURTS 8 (1996), available at http://www.bjs.gov/content/pub/pdf/ccilc.pdf (showing a 49% settlement rate for
contract cases and a 73% settlement rate for tort cases). Incidentally, this study of state courts of general jurisdiction in the
Nation's 75 largest counties included Honolulu. The City and County of Honolulu, which includes the entire island of
Oahu, was the venue for over 80% of the casesin our studies. Urban Honolulu has 25% of Hawaii’s population; the City
and County of Honolulu (the whole island of Oahu) has 70% of Hawaii’s population. Economic Development & Tourism,
HAwAII DEPARTMENT OF BUSINESS, http://hawaii.gov/dbedt/info/census/popul ation-estimate (last visited Sept. 5, 2012).

50 Tort cases tend to have the hi ghest settlement rate, followed by contract cases; in federa court, the settlement rates
for employment discrimination cases and constitutional torts are lower. See Eisenberg & Lanvers, supra note 1, at 135.

51 |d. at 127(lamenting that most “ settlements are based on inferences without express information that a case
settled”).

52 1d. (*Most of the categories coded as settlements are based on inferences without express information that a case
settled.”).

53 Of course if there were multiple parties on either side of the case, the case may have terminated at different times
for different parties. Thisis especialy trueif the case did not terminate with atrial verdict.
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Termination of Hawaii Cases

When looking at the docket sheets for each case, we found nine methods of termination frequently
listed on the docket sheets—trial verdict, default judgment, stipulated judgment, dismissal by court for
inaction, dismissal by motion, notice of dismissal with prejudice, notice of dismissal without prejudice,
stipulation for dismissal, court-annexed arbitration program (CAAP)>* award accepted, and “other.”
These docket entries were what the lawyers titled each pleading or motion that was filed in a case. To
draw what we think are logical inferences about which terminations were settlements, we reviewed the
various types of terminations available, conferred with local practitioners and court personnel, and then
concluded that “stipulation for dismissal,” % “notice of dismissal with prejudice,” 56 “stipulated
judgment,” 57and “acceptance of a Court-Annexed Arbitration Program (CAAP) award” 58 were most
likely settlements.5°

Based on our discussions and experience, we decided that “dismissal by motion,” 60 “default
judgment,”6land “dismissal by court for inaction,” %2 were most likely not settlements. The first two

54 The Court-Annexed Arbitration Program (CAAP) is Hawaii's mandatory, non-binding arbitration program for tort
cases with a probable jury award of $150,000 or less. See John Barkai& Gene Kassebaum, Pushing the Limits on Court-
Annexed Arbitration: The Hawaii Experience, 14 JusT. Svs. J. 133 (1991), available at
http://papers.ssrn.com/sol 3/papers.cfm?abstract_id=1435575; John Barkai& Gene Kassebaum, Using Court-Annexed
Arbitration to Reduce Litigant Costs and to Increase the Pace of Litigation, 16 PEPPERDINE L. REV. 43 (1989), available at
http://papers.ssrn.com/sol 3/papers.cfm?abstract_id=1435560; John Barkai& Gene Kassebaum, The Impact of Discovery
Limitations on Pace, Cost and Satisfaction in Court Annexed Arbitration, 11 U. HAw. L. Rev. 81 (1989), available at
http://papers.ssrn.com/sol 3/papers.cfm?abstract_id=1435561.

55 The “stipulation for dismissal” under Hawaii Rule of Civil Procedure 41(a) indicates that the parties came to an
agreement to dismiss the case—in essence, that the case settled. Haw. R. Civ. P. 41.1.

56 A “notice of dismissal with prejudice” under Hawaii Rule of Civil Procedure 41 may be requested by parties or
ordered by the court. A party is unlikely to dismiss his own case with prejudice unless the case was settled. Id.

57 “Stipul ated judgments” are agreements drafted by the parties and submitted to the court for ajudgeto turninto a
judgment. It is an agreement between the parties on what terms the case will terminate. Although cases terminated by
“stipulated judgment” have the effect of court adjudication, they are in fact settlements.

58 « Acceptance of a CAAP award” means that the parties accept the arbitrator’'s non-binding award and do not request
atria denovo.

59 The Bureau of Justice Statistics, part of the U.S. Department of Justice, also uses estimates based upon docket
sheets to determine settlement rates. They call their statistic an “agreed settlement” or “agreed judgment.” See
DEFRANCES& SMITH, supra note 49.

60 «Djsmissal by motion” includes a variety of different substantive motions including Rule 12(b) motions for
judgment on the pleadings under Hawaii Rule of Civil Procedure 12(b), summary judgment motions under Hawaii Rule of
Civil Procedure 56, and any disposition by a motion adjudicated by the court. These types of terminations do not generally
indicate settlements.

61 A “default judgment” can be requested against the defendant under Hawaii Rule of Civil Procedure 55 when the
party against whom the judgment is sought does not respond. A “default judgment” is an adjudication on the merits, and
we did not consider it a settlement. Haw. R. Civ. P. 55.

62 A “dismissal by court for inaction” under Hawaii Rule of Civil Procedure 41 and Hawaii Rule of the Circuit Courts
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require a determination on the merits of the case. A dismissal for inaction means that, for whatever reason,
the plaintiff did not comply with court-imposed deadlines to keep the case moving forward. A “notice of
dismissal without prejudice’83 could be either a settlement or a non-settlement. To be conservative, a
“dismissal for inaction” and a “notice of dismissal without prejudice” were classified as non-settlements.

After reviewing the docket-sheet data and discussing the data with local practitioners, we concluded
several things about these modes of termination. First, trying to determine whether cases settled from the
docket sheets will always be problematic.54 Nonetheless, the docket entries provide useful information.
Second, the types of terminations vary among the various types of cases. In other words, tort cases show a
different pattern of terminations than do contracts, foreclosures, and “other” cases. Findly, if courts and
policymakers have a serious interest in promoting settlement, we encourage them to change some record
keeping practices and track dispositions and settlements more explicitly.

The termination data for the 2007 and 1996 studies are presented in Table 4A and 4B below. In those
tables, we arranged the data to show (1) al the dispositions that we determined represent settlements, (2)
those dispositions which represent non-settled/non-tried cases, and (3) trial verdicts.

29 can be entered against a plaintiff who fails to take any action after filing a complaint. Haw. R. Civ. P. 41.1.

63 A “notice of dismissal without prejudice” under Hawaii Rule of Civil Procedure 41(a) allows a plaintiff to dismiss
an action if it isfiled before the return date, the service of an answer, or a motion for summary judgment. The court docket
sheets do not provide any specific information as to why the notice was filed. 1d.

64 More than 25 years ago, Herbert Kritzer reached this same conclusion about docket sheet analysis with the
Wisconsin Civil Litigation Research Project. Kritzer, supra note 46, at 163. The Bureau of Justice Statistics essentially
compiles their statistics the same way we did—staff review each case file and code the information to determine
disposition type. See DEFRANCES& SMITH, supra note 49.
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Table 4A 2007 Study

Percent of Cases Terminated

. ) All cases Tort Contract Other
Title of Filed Document (n=449) | (n=217) (n=86) (n=146)
Stipulation for Dismissal 60% 76% 47% 47%

Notice of Dismissal with Prejudice 4% 5% 2% 3%
CAAP Award Accepted 3% 6% 0% 0%
Stipulated Judgment 3% 1% 6% 5%
Sub-total of Settled Cases 70% 88% 54% 55%
Dismissa by Motion 10% 4% 14% 16%
Notice of DIS.mI.SSd Without 2% 204 506 50
Prejudice

Default Judgment 6% 1% 15% 10%
Dismissal by Court for Inaction % 4% 10% 9%
Sub-totalt?l; er:jon-settled, non- 7% 11% 24% 40%
Trial Verdict 3% 1% 1% 5%

Tota (rounded to 100%) 100% 100% 100% 100%
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Table4B 1996 Study Percent of Cases Terminated
Foreclos | Tort Other
Title of Filed Document é}!gfg: ure (n=114 ((:r?:;;ag; (n=51
(n=991) 6) 0)
Stipulation for Dismissal 44% 17% 71% 34% 42%
Notice (grglu srdr(l: Zsal with 2% 1% 7% 5% 20
CAAP Award Accepted 2% 0% 5% 0% 0%
Stipulated Judgment 2% 1% 0% 6% 7%
Sub-total of Settled Cases 52% 20% 84% 45% 51%
Dismissa by Motion 17% 44% 2% 5% 9%
Notice of PDrIeTT(Ij is;il Without 12% 28% 2% 9% 6%
Default Judgment 8% 3% 4% 24% 12%
Dlsmlsﬁaz%i/ 0Cr:1ourt for 5% 2% 2% 7% 8%
Other6° 4% 1% 3% 7% 11%
S“b'rt]%t rf‘_' t?ifegoggt' ed, 46% 80% | 15% | 52% | 46%
Trial Verdict 3% 1% 1% 5% 2%
Total (rounded to 100%) 100% 100% 100% 100% | 100%

Per centage of Cases That Settle and Those That Do Not

Using our classifications of modes of terminations to determine settlements, we concluded and report
in Table 5 below, that in 2007,88% of tort cases, 54% of contract cases, 55% of “other,” and 70% of “al”
cases settled. Our findings are in line with data from the 1992 study by the Bureau of Justice Statistics
research which found a 73% settlement rate for torts and a 49% settlement rate for contract cases, 2 in
line with settlement rates reported by other researchers.56

65 The “other” was our “catch all” for documents titled with some case caption other than the ones we have listed. To
be conservative, we classified “other” as non-settlements.

66 See DEFRANCES& SMITH, supra note 49; see supra note 1.
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2007 1996
Table5 Percent of Cases Percent of Cases
“ Settled” “ Settled”
Tort 88% (n=217) 84% (n=1,146)
Contract 54% (n=86) 45% (n=478)
Foreclosure 47% (n=23) 20% (n=991)

“Other” cases without
foreclosure

55% (n=146)

51% (n=510)

All Cases

70% (n=449)

52% (n=3,159)

In 2007, the settlement rate had increased dightly for tort, contract, and “other” cases compared to
our study in 1996, but increased more significantly for foreclosure (27%) and “dl” (18%)
cases.5’Because Hawaii (and most other jurisdictions we know of) does not track settlement rates, except
for our two data points of 2007 and 1996, we have no indication whether settlement rates fluctuate over
timelike filings do.

It is clear from our data that 95%o0r more of cases do not result in a settlement.68Although torts come
close to a 90% settlement rate, for most other types of civil cases the settlement rate was only near 50%.

So what happens to the cases that do not end with a trial and do not settle? As seen in Table 5A
below,11% of tort cases, 44% of contract cases, 40% of “other” cases, and 27% of “all” casesin our 2007
study were neither tried nor settled, which means they resolved by different means. Thisis not surprising
because the data in Table 4A and 4B show that a higher percentage of contract and “other” cases
terminated by motions (for instance, motions for summary judgment) and default judgments compared to
tort cases. For example, in 2007, 14% of contract cases and 16% of “other” cases were dismissed by
motion, compared to only 4% of tort cases. Likewise, 15% of contract cases and 10% of “other” cases
terminated with default judgments compared to only 1% of tort cases.59 Our findings are similar to
findings from other researches such as the Bureau of Justice Statistics.”0

67 A major difference between the dockets in 2007 and 1996 was the percentage of foreclosure cases. Foreclosure
cases were a small part of the 2007 study (5%) and had a settlement rate of 47%. In our 1996 study, foreclosure cases were
amuch larger percentage of the docket (31%) and had a settlement rate of only 20%. We believe that the general economic
climate may have accounted for this difference in settlement rates for foreclosure cases. In difficult economic times, many
foreclosure case filings end in ajudgment of foreclosure, which accounts for alow settlement rate. In better economic
times, such as during the time of the 2007 study, more home buyers were likely to be able to negotiate a settlement that
might prevent aforeclosure judgment. Because foreclosure cases had a very low settlement rate and comprised almost
one-third of the docket filingsin 1996, having a higher settlement rate and being only 5% of the docket in 2007, greatly
increased the settlement rate for “all” cases from 52% in 1996 to 70% in 2007.

68 See supra note 1.

69 1n 1996, a more difficult economic climate than 2007, 24% of contract cases terminated by default judgment.

7OThe Bureau of Justice Statistics found, for tort and contract cases in the Nation’s 75 largest counties, that 26% of
contract cases but only 3% of tort cases terminated by default judgment. See DEFRANCES & SMITH, supra note 49, at 8.
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Percent of Percent of Cases
Tazbcl)(eWS g PercesnettngCas&s Cases Not Tried and Not
Tried’1 Settled
Tort (n=217) 88% 1% 11%
Contract (n=86) 54% 1% 44%
Other (n=146) 550 5% 40%
All Cases (n=449) 70% 3% 27%

Looking back at Table 4A, we see that termination by “stipulation for dismissal” (which we believe
were the bulk of settlements) was more than twice as common as any other mode of termination.”2The
second most common method of case disposition was “dismissal by motion,” which was 10% of all cases
terminated. Dismissal by motion is clearly adjudication and not a settlement. Disposition by motion was
most commonly found in foreclosure cases (30%), but was aso commonly found in contract cases (14%)
and “other cases’ (16%).Dismissal by motion was much |ess common in tort cases (4%).

“Default judgment” is especialy worth noting because, although cases disposed of through “default
judgment” represented only 6% of all the cases tracked, 15% of contract cases and 10% of “other” cases
were disposed of in this way.”3 Assuming that default judgments indicate a lack of settlement, this
termination method has a major impact on the settlement rate for contract and “other” cases.

Judicial Assistance and Settlement Confer ences

Two survey questions asked about the use and effectiveness of judicia assistance and settlement
conferences. Lawyers whose cases settled were asked if the settlement was reached with or without
judicial assistance.”*Often having a conference scheduled with a judge might increase the possibility of
settlement, inducing lawyers to communicate with each other because of the impending conference.

As Table 6 indicates below, about one-fifth (21%) of lawyers indicated that their cases were settled
with some judicia assistance, and dightly more than three-quarters (77%) of lawyers whose cases settled
indicated that they reached a settlement without judicial assistance. Table 6 also shows that the 1996
data’on judicial assistance was almost identical with the 2007 data. In both studies, more than three-
quarters of the cases settled without judicial assistance.

71 The percent of casestried isfrom the Hawaii Judiciary's Annual Statistical Report.

72 Three-quarters (76%) of tort cases and almost one-half (47%) of both contract and “other” cases were terminated
by stipulations for dismissal.

73 SeeOstrom et al., supra note 32. The National Center for State Courts reported in a 7-state study in 2002 that 35%
of terminated contract cases ended in a default.

74 The term “judicial assistance” was not defined in the survey and therefore the interpretation of whether there was
“judicial assistance “in a case probably varied between responding lawyers. “Judicial assistance” could be interpreted as
events other than settlement conferences.

75 |n the 1996 study, a higher percentage of contract cases (32%) settled with “judicial assistance” than did non-motor
vehicletorts (24%) or motor vehicle torts (18%). However, we were not able to calculate the frequency of judicial
assistance for settled cases by type of case for the 2007 study because of the manner in which the data was collected.
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2007

1996

Table 6 Settled With or Without Settled With or Without
Judicial Assistance Judicial Assistance
Settled n=43 n=341
With Judicial Assistance 21% 23%
Without Judicial . .
Assistance [ (e
No Indication 2% 2%

The survey asked about the total number of appearances before a judge, such as for motions, pretrial
conferences, and settlement conferences. As can be seen from Table 7, in approximately one-half (49%)
of the cases, lawyers did not appear before a judge. The data was consistent between the 1996 and 2007

studies.
Table7 How Many Appearances Before a Judge?
Number of 2007 1996
Appearances n=51 n=389

0 49% 54%

1 22% 16%

2 10% 8%

3 6% 9%

4 4% 5%

>4 10% 8%

The survey specifically inquired about the total number of settlement conferences before ajudge. As
can be seen from Table 8, there were no settlement conferences in almost three-quarters (71%) of the
cases. Again, the data was consistent between the 1996 and 2007 studies.

Table 8 How Many Settlement Conferences?
Number of Conferences ﬁg% n1:93?§4
0 71% 74%
1 12% 10%
2 4% 11%
3 6% 3%
4 4% 1%
>4 0% 1%
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The lawyers were asked whether they wanted more judicial involvement in the settlement process. In
2007, the vast’®majority of attorneys did not want more judicial involvement in the settlement process.
Again, the responsesin 1996 and 2007 were consistent.””

Table9 Preferences for Judicial Involvement in the

Settlement Process (in percent)

2007 1996

n=50 n=369

More judicia involvement 8% 10%
Lessjudicia involvement 0% 1%
No change, settl ement processis 9% 86%

appropriate

Other 0% 3%

Satisfaction with Settlement

The survey asked lawyers to indicate their satisfaction levels with the terms of the settlements and the
settlement processes. We asked about satisfaction in two different ways because we thought it was
possible that lawyers might like the settlement terms but that they might not like the settlement processor,
in the alternative, might like the process but not like the terms of the settlement.

The lawyers did not seem to distinguish the terms of settlement from the process of settlement. If they
liked one, they liked the other, and largely they liked both for settlements they negotiated. As seen in
Table 10, in the 2007 study, 92% of lawyers were either “very satisfied” or at least “ satisfied,” with both
their settlement terms and settlement processes. In fact, compared to the 1996 data, the percentage of
lawyers who were “very satisfied” with both the settlement terms and the settlement process had
increased in the 2007 survey while the percentage of dissatisfied lawyers essentially remained the same.
In fact, this finding may contradict the old adage that in a good settlement both parties should be
somewhat dissatisfied.

Table 10 2007 Satisfaction Levels With Settlement

Very R e Al Very
Satigfied | SHsied | Dissatisied | oy ictied

76 We use “vast,” as used in the phrase “vast majority,” to mean statistics of 80% or more.
77 We also used an open-ended survey question asking what could have been done to settle the case earlier. In
response, 58% of lawyers indicated there was nothing that would have made the case settle earlier, 30% offered various

ideas, and 12% of the lawyers surveyed did not answer the question. Suggestions included judge's assistance (but only one
such answer), opponent being more reasonable, a requirement that parties and insurers be present, having local counsel,
earlier communication, and mandatory mediation.
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Settlement Terms

0, 0, 0, 0,
(n=44) 39% 53% 5% 2%
SEHETEI AL | 50% 8% 0%
(n=38)
1996 Satisfaction Levels With Settlement
Very AT e Very
satisfieq | Sdisfied | Disstisfied | i
Settlement Terms a . a .
(n=359) 26% 66% 4% 3%
Settlement Process . . e .
(n=338) 23% 69% 6% 3%

Factorsin Settlement

Because we wanted to learn as much as possible about the factors affecting settlement, the longest
and most complex question in the survey asked the lawyers to report on and rank the impact of methods
of negotiation, meetings with and hearings before judges, and the use of ADR processes.

The survey offered a list of twelve specific events that might impact settlement and offered one
additional choice listed as “other.” The lawyers were asked to check all of the listed events that occurred
and then to rank which of the various events had the greatest impact on settlement.

The twelve events were grouped as follows. (1) Methods of negotiation: face-to-face negotiation
between attorneys, face-to-face negotiation with attorneys and parties, telephone negotiation between
attorneys, letter/fax negotiation between attorneys, e-mail 78 negotiation between attorneys, and
communication with insurance agent; (2) meetings with and hearings before judges. motion for summary
judgment, pretrial conference, and judicial settlement conference; and (3) various ADR processes:
settlement conference, court-annexed arbitration program (CAAP) decision, binding arbitration, and
mediation.

Data was analyzed by the following:(1) how often certain settlement events occurred;(2) how often
various settlement events were ranked among the top three events influencing settlement;(3) what
settlement event was ranked as the most important in each case; and (4) how frequently a settlement event
was ranked as the most important settlement event compared to how often that event was ranked in the
top three settlement events.

Table 11A below presents a summary of the factors in settlement for the 2007 study and Table 11B
presents a similar summary for the 1996 study for comparison. Later tables will examine the data in
greater detail and compare the two studies. Please note that the sample size for the 2007 study was quite
limited—58 surveys indicated that events occurred and 47 surveys had a ranking for those events. The
sample size for the 1996 study was much larger—380 surveys indicated events occurred and 230 surveys
ranked those events.

The most frequently occurring events affecting settlement were negotiations that took place directly
between counsel without the use of a third-party—a judge, mediator, or arbitrator. Third-party ADR

78 |n the 1996 study we did not ask about e-mail; we only asked about fax.
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processes occurred much less frequently than did direct negotiations, but when these third-party processes
did occur, they had a great impact on settlement.

Table 11A — Factorsin

2007 data n=58 surveys indicated the events occurred;

Settlement 47 surveysranked the events
Impact %
% % % ranked # 1
Occurred Ranked 1-3 Ranked divided by
#1 #of times
ranked at all
Uelegrans r;;?vo;gon EIEET 72% 72% 26% 35%
Fac‘;;‘w;‘?lr;j\?yo;fmn 57% 49% 17% 35%
L etter/fax nlz%(v);[/l :rnt; on between 43% 320 6% 20%
Court-m(ng;e'g F?)I’bltratl on 33% 320 13% 40%
Sz ”e?a‘:x?;zn EEEE 31% 19% 4% 2206
Fmﬁmﬁirﬁosgt'i‘g T 24% 17% 11% 63%
Judicial settlement conference 17% 17% 13% 75%
Communi catg;x:nth insurance 14% 11% 2% 10%
Motion for summary judgment 14% 11% 9% 80%
Pretrial conference 14% 6% 6% 100%
Binding arbitration 7% 6% 4% 67%
Mediation 2% 2% 2% 100%
Other 7% 9% 9% 100%
Fac‘;;fng |r:/3;;2n & 49% 40% 14% 34%
Comgf;fzaet%mm 27% 24% 12% 51%
Court-an(rg&e: l;’;\)rbltratlon 24% 21% 15% 69%
= ne?;t\;jérc;n Detiveen n/a n/a n/a n/a
Judicial settlement 2204 20% 12% 60%

conference
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Face-to-face negotiation

X . 17% 17% 8% 50%
with lawyers and parties
Moti on for summary 14% 10% 5% 550
judgment
Pretria conference 10% 7% 1% 13%
Mediation 4% 3% 2% 67%
Binding arbitration 1% 1% 1% 100%

The Most Frequently Occurring Settlement Events

Chart 7 shows the frequency of the settlement eventsin 2007.
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Settlement Events - 2007

2%
57%

20% 1% 1406 14% 14%

% 7%
20

Chart 7

Table 12 below reports on how often various settlement events occurred and compares the data between
our two studies. The settlement events are listed in the order of the most frequently occurring in the 2007
study.

As can be seen by Chart 7 and Table 12, three types of negotiation were the most frequently occurring
settlement events in the 2007 study. Telephone negotiations between the lawyers representing opposing
parties occurred in almost three-quarters (72%) of the cases, and were thus by far the most frequently
occurring of al the settlement events. Two other types of negotiations took place in about one-half of all
cases reporting settlement events. face-to-face negotiations between lawyers (57%) and letter/fax
negotiations between lawyers (43%).

A second group of settlement events took place in about one-third of the cases. non-binding
arbitration hearings’ (33%), e-mail negotiation between lawyers (31%), and face-to-face negotiations
with lawyers and parties (24%).

Table12 Factorsin Settlement Occurrences
% Occurred in % Occurred in
2007 n=58 1996 n=380
Telephone negotiation between lawyers 72% 80%
Faceto—facelnegotlatlon between 57% 49%
awyers

9 |n Hawalii, these non-hinding arbitration hearings are conducted in the Hawaii Court-Annexed Arbitration
Program, or CAAP. CAAP is used ailmost exclusively for tort cases.
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L etter/fax negotiation between lawyers 43% 57%
Court-annexed arbitration (CAAP) 33% 24%
E-mail negotiation between lawyers 31% (igiess I

1996)

Face-to-face negoti atl'on with lawyers 24% 17%
and parties

Judicia settlement conference 17% 22%

Communi cation with insurance agent 14% 27%

Motion for summary judgment 14% 14%

Pretrial conference 14% 10%

Binding arbitration 7% 1%

Mediation 2% 4%

Other 7% n/a

Other settlement events occurred less frequently: judicial settlement conferences (17%),
communications with insurance agents (14%), motions for summary judgment (14%), and pretrial
conferences (14%).The three primary ways that judges engage in or influence settlement activities—
settlement conferences, pretrial conferences, and motions for summary judgment—each occurred in only
17% or less of cases. Traditional ADR activities occurred very infrequently8o—binding arbitration (7%)
and mediation (2%0). “ Other” activities occurred in 7% of the cases.

The pattern of occurrences of settlement events in the 2007 study is quite similar to the 1996 study.
Teephone negotiations between the lawyers were the most prevalent settlement event in both studies.
Except for court-annexed arbitration proceedings—which ranked fourth in our 2007 study (33%) and fifth
in the 1996 study (24%)—various types of negotiations and communications between the lawyers
occurred much more frequently than any activities where judges were involved (motions for summary
judgments, judicial settlement conferences, and pretrial conferences). The classic ADR processes of
arbitration and mediation are the least frequently occurring in both studies having only single digit
occurrences.

Probably the most significant difference between the two data sets is that e-mail negotiations took
place in 31% of the 2007 study (ranking fifth in occurrences), and were not even asked about in the 1996

study.

Ranking the Impact of Settlement Events

80 This infrequent occurrence of mediation is contrary to anecdota information about the use of mediation that the authors
hear when talking with Hawaii lawyers and judges.
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Table 13below shows that when lawyers were asked to rank the three events having the greatest
impact on settlement in their case, the order of the events were exactly the same as the order of the events
when the lawyers just indicated the occurrence of the events. Lawyers obviously most frequently do what
they think has the greatest impact on settlement. Telephone negotiations remained as the top ranked event
and the ADR processes of mediation and binding arbitration were again at the bottom of the list. Again,
there was a remarkable similarity between the 1996 and 2007 data sets (with the exception of e-mail

correspondence).

Table 13 — Factors in Settlement Re g Igvr;acttsof seilleriai
2007 1996
% %
Ranked 1-3 Ranked 1-3
Telephone negotiation between lawyers 2% 76%
Face-to-f acelr;el\g,])(l)éir a;tion between 29% 51%

L etter/fax negotiation between lawyers 32% 40%
Court-annexed arbitration (CAAP) 32% 24%
E-mail negotiation between lawyers 19% 21%

Face-to-face negoti ar[i'on with lawyers 17% na
and parties

Judicia settlement conference 17% 20%

Communication with insurance agent 11% 17%

Motion for summary judgment 11% 10%

Pretrial conference 6% 7%

Binding arbitration 6% 3%

Mediation 2% 1%

Other 9% --

TheMost Important Settlement Event — Ranked #1

Table 14 below shows that a dightly different pattern emerged when we analyzed w