Presenting and Defending a Spoliation of
Evidence Case

Michadl F. Pezzulli and Charles J. Fortunato

Spoliation of evidence seemsto be on therise. But the emergence of case law on the
subject hasmadeit easier to identify and addressthe problem.

Spoliation isthe act of destroying or other wise suppressing evidence. It can arisein virtualy
any kind of case, from antitrust to products ligbility, and plaintiffs are aslikdly to do it as
defendants. Because spoliation isgenerdly “invisble” it is difficult to determine how pervasive
the practiceis. But efforts at satistical andysis have yidded disturbing results. See CharlesR.
Nesson, Incentives to Spoliate Evidence in Civil Litigation: The Need for Vigorous
Judicial Action, 13 Cardozo L. Rev. 793 (1991). Since 1995, no fewer than 19 law review
and bar journd articles have been a Sgnificant increase in the number of reported appdlate
cases addressing the issue.

In thisarticle, we will examine the various approaches that courts take to addressing spoliation
problems, and the steps you can take to ferret it out when you suspect that it might have
happened in acase. This article addresses Situations in which the intent or knowledge of the
gpoliator isirrdevant and focuses solely on the harm suffered by the non-spoliator.

Judicial Approachesto Spoliation of Evidence

The courts have taken severd approaches to spoliation of evidence:

- Themost prevaent judicia response to spoliation isto treat it asaform of discovery abuse,
sanctionable pursuant to Fed. R. Civ. P. 37 or its state law anal ogues;
Some courts have approached it as a matter within their inherent powers. See Telectron,
Inc. v. Overhead Door Corp., 116 F.R.D. 107, 126-27 (S.D. Fla. 1987);
Other courts have avoided characterizing the destruction of evidence as spoliation but have
nonetheless addressed the issue under equitable principles by atempting to remedy the
prejudice suffered by the complaining party; and
Findly, aminority of states have established spoliation of evidence as an independent tort.

Making a Spoliation Case

Making a poliation case is seldom easy, particularly when documents may have been spoliated.
Thisis because you must discover and evaluate what has not been produced and may not exist.

Structuring Discovery



Although spoliation cases may be hard to make out, creative use of discovery can uncover
gpoliation and make out the basis of a spoliation clam.

Uncovering Spoliation

An interrogatory directed at discovering spoliation might read as follows.

“Identify each and every document or other piece of tangible evidence rdevant to

[plaintiff’ s'defendant’ s claims/defenses] which has been logt, destroyed or cannot be found. For
each document identified State:

Whether any other copy of the accounted for”). But see Jones v. Goodyear Tire & Rubber
Co., 137 F.R.D. 657 (C.D. Il.. 1991) (holding that gross negligence resulting in loss of product
during shipping was sufficient to support directed verdict againgt defendant on liability), aff’ d
sub nom. Marrocco v. General Motors Crop., 966 F.2d 220, 225 (7" Cir. 1992) (“the
Supreme Court has expressy stated that sanctions may be appropriate in any one of three
ingtances—where the non-complying party acted either with willfulness, bad faith or fauit.”)

Indeed, a sufficient degree of culpability may make andyss of the other dements unnecessary.
See Telectron, supra, 116 F.R.D. a 110. (“Inreviewing the range of potentia sanction
available to this Court, we have concluded that no sanction less than the entry of default
judgment as to Defendants liability can fairly and adequatdly redress thiswillful obstruction of
the discovery process. .. [L]esser sanctions...would neither ensure this Plaintiff’ s basic right to
fair trid nor provide atruly meaningful deterrent to future acts of willful disregard for our rules of
discovery.”) The Telectron court relied on very bad faith, relevancy, and presumption that the
document would have been harmful in supporting the impogtion of adefault judgment.

M ar shaling the Evidence on the I ntent
Affirmative ansvers to the following questions militate in favor of afinding that the evidence was
intentionaly or negligently destroyed:
Was the evidence destroyed with actua knowledge of its relevance or an asserted or
potentid dam?
Was there a court order or agreement regarding preservation of evidence?
Would areasonable party in the same or smilar circumstances have destroyed the
evidence?
Did the spoilating party analyze the evidence before it was destroyed? (A likely in such
gtuationsis excluson of the spoliator’ s evidence based in whole or in part on the andysis)

Culpability, Reasonableness, and Document Retention Policies

Was the evidence destroyed consistent with a standard policy of evidence retertion? If not, that
isevidence of culpability. If S0, it isevidence of lack of culpability. However, even awritten
document destruction/retention policy may be subject to intense scrutiny. For example, in Lewy
v. Remington Arms Co., 836 F.2d 1104, 1112 (8" Cir. 1988), the Eighth Circuit considered
the reasonableness of a document retention policy, concluding that a*“ corporation cannot blindly



destroy documents and expect to be shielded by a seemingly innocuous document retention
policy.” The factorsthat went in to the assessment of reasonableness included:

The facts and circumstances surrounding the relevant documents. As an example, the court
opined that a“three-year retention policy my be sufficient for documents such as
appointment books or telephone messages, but inadequate for documents such as customer
complants’;

Whether lawsuits have been filed to which the documents are rlevant or connected (the
documents at issuein the Lewy case were customer complaints. The court dso identified
the frequency of such complaints, and the magnitude of the complaints as factorsin
assessing reasonableness,

Whether the document retention policy was indtituted in bad faith; and

Whether, even if the policy is reasonable given the nature of the documents subject to the
palicy, the subject documents should have been retained notwithstanding the policy
congdering the particular facts and circumstances. (The example the court gave as“if the
corporation knew or should have known that the documents would become materid a
some point in the future.”)

Culpability and Size of Organization

How large an organization is an issue in assessing culpability. Standing aone, alarge entity”
destruction of evidence may be lessindicative of culpability depending upon the actua
knowledge or imputability of knowledge of the actor actualy responsible for the destruction.
Generdly, courts have had little difficulty imputing responsibility from hired expertsto the party
to the lawsuit. See Barker v. Bledsow, 85 F.R.D. 545, 547-48 (W.D. Okla. 1979).

In contradt, it is more difficult for asmdl entity to argue that the destruction of evidence was
innocent as knowledge is more easily imputed throughout the entity. Isit the party that is
responsible for the spoliation or isit hisor her counsdl’ s conduct that led to the spoliation?
Again, it depends on the circumstances. See, e.g., Barker, supra, 85 F.R.D. at 549
(“[DlismissAl istoo harsh a pendty for plaintiff, whose participation in the complained of actions
went to further than his choice of an atorney.”)

Culpability and Knowledge of Relevance

Have there been smilar lawsuits involving the same evidence? Was future litigation foreseesble
a the time of destruction? If o, then it ismore likely that the spoliator knew of or was
chargeable with knowledge of the relevance of the evidenceto litigation. See, e.g., Shelbyville
Mutual Ins. Co. v. Sunbeam Leisure Products, 643 N.E.2d 1319 (Ill. Ct. App.), appeal
denied, 642 N.E.2d 1304 (111. 1994).

Culpability and Protective Orders

Was there a protective order in place regarding preservation of evidence? If so, it will be easier
for acourt to find that there was a duty to preserve the evidence. Also, sanctions may be more
reedily avalable if the spoliation wasin violaion of acourt order. See Jones, supra137 F.R.D.



a 663. (“The stipulation and protective order created duty of careto ‘preserve, keep safe and
maintain thefproduct] in an unaltered state and do no destructive testing.’”) In Jones the subject
product was lost when shipped through UPS. There was evidence before the court that the
product was improperly packed and that the shipment was not monitored properly. The court
entered a directed verdict against the spoliator, because to otherwise woud permit it “to profit
form its gross negligence in mishandling this evidence despite the clear language in the protective
order.: 1d. At 664

Miscellaneous Culpability Consideration

Has the spoliator been found guilty of spoliation of evidence or other discovery abuse in other
proceedings? If so, that is some evidence of knowing and willful conduct. Was the actua
destruction of the evidence conducted by the party to the suit or athird party? If by athird
party, what is the relationship between them?

Prgudiceto the Innocent Party

How important is the spoliated evidence to the spoliator’s of the innocent party’s case? Inthe
products liability context, the subject product may be irreplaceable and case-dispostive. But
note that thisis not an absolute rule in products liability. For example, the rule may not apply
when the clam isfor a design defect rather than a manufacturing defect. See O’ Donnell v. Big
Yank, Inc., 696 A.2d 846 (Pa. Super. Ct. 1997). Thus, spoliation of the product often leads to
dismissd of aplantiff'sdamsif the plaintiff is respongble or adefault in favor of the plaintiff if
the defendant is responsible for the spoliation. See e.g., Segmiller v. H.P.E., Inc., N.E.2d
1156 (Ill. App. Ct. 1980). In other context, evauating the spoliated evidence can be more
problematic.

Can the Evidence Be Reconstructed?

Isthere any way of “recongructing” or otherwise determining the contents of the spoliated
evidence? Can aclaim or defense be fairly presented in the absence of the spoliated evidence?
Both the gpoliator and innocent party can take advantage of this argument. The spoliator argues
that because the content of the evidence is unknown, there can be no effective evauation of the
prejudice suffered by the innocent party. This argument is much less effective for the spoliator in
the products liability context if the subject product islost or materiadly dtered. The innocent
party argues that Snce the spoliated evidence cannot be evaduated, the only effective remedy is
default initsfavor. Otherwise, the spoliator would profit from its wrongful conduct.

How Do You Prove a Negative?

What if the nature and contents of the spoliated evidence cannot be determined? How can
prejudice be shown in the absence of such proof? For example, in an antitrust casg, if the only
description of the spoliated evidence is “ memoranda regarding widget pricing,” how can the
degree of prgudice be determined? Certainly someevidence could be obtained through
depositions of those that might have prepared or reviewed the spoliated evidence, assuming



their identities can be determined. If the nature of the evidence cannot be determined, the
gpoliator argues that it cannot be punished because prejudice, and therefore proportionality,
cannot be determined.

Proportiondity is a principle encompassed within due process. Discovery sanctions, particularly
severe ones, raise due process consderations. “[T]here are congtitutiona limitations upon the
power of courts, evenin ad of their own valid processes, to dismiss an action without affording
a party the opportunity for a hearing on the merits of hiscause” Societe Internationale v.
Rogers, 357 U.S.197,209 (1958), citing Hammond Packing Co. v. Sate of Arkansas, 212
U.S. 322, 350-51 (1909); Hovey v. Elliott, 167 U.S. 409 (1897); accord, Insurance Corp.
of Ireland Ltd. V. Campagnie Des Bauxites de Guinee, 456 U.S. 694, 705-06 (1982).
Discovery sanctions cannot be used to adjudicate the merits of a party’s clams or defenses
unless aparty’ s hindrance of the discovery process judtifies a presumption thet its clams or
defenses lack merit. Insurance Corp. of Ireland, 456 U.S. 694, 705-06; Rogers, 357 U.S. at
209-10; Hammond Packing, 212 U.S. 350-51.

In response, the innocent party argues that the conduct was intentiond or at least negligent and
that the spoliator should not be alowed to profit form its own misfeasance,

Reconstruction of the Spoliated Evidence and Irreparable L oss

Thisissueisrated to the prgudice dement. Obviously, if the spoliated evidence can be
recongtructed or recreated somehow, thereislittle or no prejudice suffered by the innocent
party. The more complex the product or evidence in question is, the more difficult
recondtruction may be. For example, if the alegation isthat the steering system of acar awas
defective product, reconstruction may be effectively impossible. There are too many dements
of the steering system, potentially manufactured by different entities, to readily dlow for
aufficient recongtruction in the aosence of the alegedly defective origind.

Outsde the products liability context, the reconstruction issue plays out differently, Inthe case
of documents, even if other copies of the spoliated document are available, a showing of
pregjudice can be made if the origind is the one destroyed or if it can be shown that there was
something unique about the destroyed document. For example, if it can be shown that a key
individual made notes on his or her copy, and that copy was subsequently spoliated, then a
prejudice argument can be made. The spoliator would respond that the written notes can be
reconstructed through questioning of the note' s maker.

The Need for Deterrence

In broad terms, areview of the case law indicates that many courts are punishing spoliation of
evidence more saverely than they once did. Thisis evidenced by the increase in the number of
reported cases involving spoliation of evidence and sever sanctions. There is dso authority for



the proposition that spoliation of evidenceisagrowing problem. See Charles R. Nesson,
supra.

Both views support the aggressive imposition of sanctions for gpoliation of evidence. An
argument can be made that spaliation is being punished more severely because lesser sanctions
and measures have been ineffective deterrents.

The exigtence of an independent tort for spoliation of evidence in the subject jurisdiction isatwo
edged sword. On the one hand, it isindicative of judicid/legidative recognition of the problem
of gpoliaion of evidence. On the other, the paliator can argue that the tort isthe exclusive
remedy for spoliation and that it should not be addressed as a matter gppropriate for discovery
sanctions.

Remedies for Spoliation of Evidence

As noted above, there are anumber of remedies available for spoliation of evidence, from
ingruction to the jury to an independent tort action. The most common approach isto treet it as
discovery abuse.

Advantages of Discovery Abuse

There are a number of advantages to approaching spoliation of evidence as a métter of
discovery abuse or under the court’ s inherent powers as opposed to an independent tort.

Courts are familiar and comfortable with meting out sanctions for discovery abuse. When
seeking discovery sanctions, you are not asking the court to do anything new or nove.
Depending on the jurisdiction, awide variety of sanctions will be available for discovery abuse
ranging from monetary sanctions to default judgments. On gpped, discovery sanctions are
usudly reviewed under an abuse of discretion standard. Y ou may be able to introduce evidence
a a sanctions hearing that you would not be able to at a conventiond trid.

Avoids Problems of I ndependent Tort Approach

The discovery sanctions gpproach aso avoids some of the juisprudentia difficulties presented
by the independent tort approach. What is the basis of a duty to third parties not to spoliate
evidence? Thisquestion is particularly relevant in pre-suit spoliation cases. Another difficult
inquiry is proving causation and damages when the content and nature of the missing evidence is
unknown or largely unknown. To some extent, spoliation is Smilar to legd mapractice from a
causation sandpoint. Not only must it be proven that the evidence was wrongfully spoliated, it
must aso be shown that the outcome of the trial would have been different but for the spoliation.
However, in contrast with legd mapractice, expert testimony may be of limited relevance in the
gpoliation context. Thus, it may be a harder case to prove than legal mapractice. An
ingtruction to the jury that the spoliated evidence would have been harmful would seem to be
particularly unavailing in this context. If the indruction were sufficient in the independent tort
case, why would it have been insufficient in the underlying lawsuit? Thisissue becomes even
more confusing if the gpoliation tort and the underlying suit are tried a the same time.



Consider the Appropriate Sanction

When using the discovery abuse approach, think about what kind of sanction to seek. Courts
are often reluctant to award default judgments. However, the same result can often be achieved
through the excluson of evidence. If the opposing expert performed destructive testing on the
subject product or reviewed materids that are subsequently no available to you , you may be
able to exclude the expert testimony. See Ralston v. Casanova, 473 N.E.2d 444, 449 (1.
App. Ct. 1984) (noting that “preservation of the dlegedly defective product, if possible, is of the
utmost importance in both proving and defending againgt a drict lidbility action”).

Why Excluson IsAppropriate

Exclusion of such evidence is hecessary to prevent unfair prejudice, and arguably a due process
violaion. See, e.g., American Family Ins. Co. v. Village of Pontiac GMC, Inc., 585
N.E.2d 1115 (Ill. App. Ct. 1992) (“Plaintiffs were the only individuas with first-hand
knowledge of the physica evidence which isfar more probative...As a matter of sound public
policy, an expert should not be permitted intentionaly or negligently to destroy such evidence
and then subgtitute his or her own description of it.”) If the excluded evidence is essentid to
clam or defense, adefault judgment may be appropriate.

Spoliation of Evidence and Legal Malpractice

As shown above, the consequence of spoliation of evidence can bedire. Thus, if an atorney is
responsible for or does not prevent the spoliation of evidence, her or she may be ligble for legd
malpractice. Malpractice could arise from the following Stuation:

The attorney loses the evidence

The attorney has requested or authorizes destructive testing;

The attorney does not properly instruct the client or expert about the need to preserve the
evidence; or

The attorney exacerbates the spoliation by not being candid with the opposing party and the
court or attempts to conced the spoliation.

Given the gakesinvolved, it isimportant to timely advise dients and experts regarding the need
to preserve evidence and the consequences of spoliation.

Conclusion

Spoliation cases seem to be ontherise. Although this is unfortunate, some outlines have begun
to emerge in how to address the problem and how courts tend to dedl withit. Crestive use of
discovery is an important factor in uncovering whether spoliation has taken place at dl. Itisdso
an important tool for making sure to establish the requisites of a spoliation problem, give careful
thought to choosing an appropriate sanction. Fairness cals for nothing less.



